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PREFACE
We hope that you will find this second edition of The International
Comparative Legal Guide to: Anti-Money Laundering useful and
informative.
Money laundering is a persistent and very complex issue. Money
laundering has been said to be the lifeblood of all financial crime, including
public corruption and the financing of terrorism. Over the last 30 years,
governments around the world have come to recognise the importance of
strengthening enforcement and harmonising their approaches to ensure that
money launderers do not take advantage of weaknesses in the anti-money
laundering (AML) controls. Governments have criminalised money
laundering and imposed regulatory requirements on financial institutions
and other businesses to prevent and detect money laundering. The
requirements are continually being refined and interpreted by government
authorities. Because of the often international nature of the money
laundering process, there are many cross-border issues. Financial
institutions and other businesses that fail to comply with legal requirements
and evolve their controls to address laundering risk can be subject to
significant legal liability and reputational damage.
Gibson, Dunn & Crutcher LLP is pleased to join a group of distinguished
colleagues to present several articles we hope you will find of interest on
AML topics. This guide also has included chapters written by select law
firms in 31 countries discussing the local AML legal and
regulatory/administrative requirements and enforcement requirements.
Gibson Dunn is pleased to present the chapter on the United States AML
regime.
As with all ICLG guides, this guide is organised to help the reader
understand the AML landscape globally and in specific countries. ICLG,
the editors, and the contributors intend this guide to be a reliable first
source when approaching AML requirements and considerations. We
encourage you to reach out to the contributors if we can be of further
assistance.
Stephanie Brooker & Joel M. Cohen
Gibson, Dunn & Crutcher LLP

Chapter 14

India
Alina Arora

L&L Partners Law Ofﬁces

1 The Crime of Money Laundering and
Criminal Enforcement
1.1

What is the legal authority to prosecute money
laundering at national level?

The Prevention of Money Laundering Act, 2002 (“PMLA”),
together with the rules issued thereunder and the rules and
regulations prescribed by regulators such as the Reserve Bank of
India (“RBI”), the Securities and Exchange Board of India
(“SEBI”) and Insurance Regulatory and Development Authority of
India (“IRDAI”), sets out the broad framework for prosecution of
money laundering in India with the Directorate of Enforcement
(“ED”) being empowered by the Federal Government to investigate
and prosecute money laundering.
PMLA criminalises money laundering and allows for provisional
attachment of ‘proceeds of crime’, which are likely to be concealed,
transferred or dealt with in a manner that may obstruct proceedings.
PMLA also seeks to prevent money laundering by mandating
record-keeping and reporting obligations imposed on banks,
financial institutions and intermediaries. The key rules and
regulations pertaining to prevention and prosecution of money
laundering are:
■

the Prevention of Money Laundering (Maintenance of
Records) Rules 2005, issued under the PML Act (“PML
Rules”);

■

guidelines on Anti-Money Laundering (AML) Standards and
Combating Financing Of Terrorism (CFT)/Obligations Of
Securities Market Intermediaries Under Prevention Of
Money-Laundering Act, 2002 And Rules Framed Thereunder
(“SEBI AML/CFT Guidelines”); and

■

the Master Direction – Know Your Customer (“KYC”)
Direction 2016 (“RBI Directions”).

1.2

What must be proven by the government to establish
money laundering as a criminal offence? What money
laundering predicate offences are included? Is tax
evasion a predicate offence for money laundering?

For the Government to bring a successful prosecution under the
PMLA, it must establish that the accused directly or indirectly
attempted to indulge or knowingly assisted or knowingly was a
party or was involved in any process or activity connected with the
‘proceeds of crime’ including its concealment, possession,
acquisition or use, and projecting or claiming it as untainted
property.
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PMLA defines proceeds of crimes as any property arising out of the
commission of scheduled offences (predicate offences), with
Schedule 1 of PMLA listing out the said offences.
Deconstructing the definition of ‘proceeds of crime’ reveals any
property derived or obtained directly or indirectly by any person:
■
as a result of criminal activity;
■
relating to a ‘scheduled offence’; or
■
the value of any such property.
Scheduled offences range from those relating to corporate fraud,
terrorism, illegal trade of arms, wildlife, narcotics to bribery of
public officials. A wilful attempt to evade tax under section 51 of
the Black Money (Undisclosed Foreign Income and Assets) and
Imposition of Tax Act 2015 is a scheduled offence.
1.3

Is there extraterritorial jurisdiction for the crime of
money laundering? Is money laundering of the
proceeds of foreign crimes punishable?

PMLA confers extra-territorial jurisdiction to the government to
prosecute the offence of money laundering for “offences of crossborder implications” which arise when any proceeds of crime
arising out of a scheduled offence committed in India have been
remitted or attempted to be remitted outside India, or when conduct
amounting to a scheduled offence has been committed outside India
and any proceeds of crime therein may have been remitted to India.
PMLA allows for attachment and confiscation of equivalent assets
in India or overseas whenever the asset constituting the proceeds of
crime is located abroad and cannot be forfeited.
PMLA empowers the Federal Government to enter into reciprocal
arrangements with the government of any country outside India for
enforcing the provisions of PMLA, and for the exchange of
information for the prevention of any offence under PMLA or under
the corresponding law in force in that country or for investigation
under PMLA. As of today, the Indian government has executed
Mutual Legal Assistance Treaties with 39 countries.
1.4

Which government authorities are responsible for
investigating and prosecuting money laundering
criminal offences?

While the ED is the nodal agency for investigation and prosecution
of money laundering, however, given that commission of a
scheduled offence is a prerequisite for initiation of proceedings for
the offence of money laundering, the investigation of money
laundering and the investigation of scheduled offences are tied
together. The scheduled offence itself may be (and usually is)
investigated by police or other investigating agencies. Thus, there
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1.5

Is there corporate criminal liability or only liability for
natural persons?

The term ‘person’ under the PMLA has been defined to include
individuals, companies, firms, associations of persons (whether
incorporated or not), artificial juridical persons and agencies, offices
and branches owned or controlled by any of the aforesaid.
It is pertinent to note that Section 70 of the PMLA contains an
express provision for imposition of liability upon a body corporate
as well as every person in charge of and responsible to, the body
corporate for the conduct of its business at the time of the
commission of the relevant offence. However, such a person may
not be held liable, if, he is able to prove that the offence was
committed without his knowledge or that he had exercised all due
diligence to prevent the commission of such offence. Further, in the
event of any violation of the PMLA by a body corporate, where it is
established that the offence has been committed with the consent or
connivance of, or that the commission of the offence is attributable
to any neglect on the part of any director, manager, secretary, or
other officer of the company, such officer(s) may be liable to be
proceeded against and punished accordingly.
1.6

What are the maximum penalties applicable to
individuals and legal entities convicted of money
laundering?

Section 4 of the PMLA provides for rigorous imprisonment for a
term between three to seven years, along with a fine for money
laundering relating to all scheduled offences apart from offences
pertaining to narcotics, wherein, the maximum term of
imprisonment may extend to 10 years.
1.7

What is the statute of limitations for money
laundering crimes?

PMLA does not specifically provide for a limitation period in
relation to the offence of money laundering. Further, as per the law
of limitations for criminal offences under Section 468 of the
Criminal Procedure Code, 1973 (“CrPC”), there is no limitation
period for offences punishable with imprisonment of more than
three years, hence, for offences punishable under the PMLA, there
is no limitation period.
1.8

Is enforcement only at national level? Are there
parallel state or provincial criminal offences?

The PMLA is a federal legislation and is enforced by the federal
government. Having said that, it may be noted that the PMLA has
not repealed the Criminal Law Amendment Ordinance, 1944.
1.9

Are there related forfeiture/confiscation authorities?
What property is subject to confiscation? Under what
circumstances can there be confiscation against
funds or property if there has been no criminal
conviction, i.e., non-criminal confiscation or civil
forfeiture?

The PMLA provides that if the special court constituted under the

PMLA concludes that the offence of money-laundering is made out,
it shall order that such property involved in the money-laundering or
which has been used for the commission of the offence of moneylaundering shall stand confiscated to the federal government.
Further, the ED may provisionally, for a period of 180 days, attach
properties of persons who, the ED has ‘reason to believe’ are in
possession of the proceeds of crime and such proceeds are likely to
be concealed, transferred or dealt with in any manner that may result
in frustrating any proceedings. The same may later be confirmed by
an ‘Adjudicating Authority’ appointed by the federal government.
While attachment allows continued enjoyment to persons interested
in the property, confiscation involves a government officer taking
possession of the property. Further, in B Rama Raju v Union of
India, the Andhra Pradesh High Court had held that for the purposes
of attachment and confiscation, neither mens rea nor the knowledge
of the criminal lineage of the property is required to be established.
Hence, the authorities may attach/confiscate proceeds of crime in
possession of persons who have not been charged with the predicate
offence or the offence of money laundering.

India

arises the need for cooperation and coordination between various
investigating agencies. Hence, officers of various government
entities are required to assist the authorities under the PMLA,
including officers of the Customs and Central Excise Departments,
RBI, SEBI, the Police, and the Income Tax Department.

India

1.10 Have banks or other regulated financial institutions or
their directors, officers or employees been convicted
of money laundering?

Since jurisprudence relating to money laundering is at a nascent
stage, it is only recently that trials have concluded, and convictions
have been made in money-laundering cases. Having said that, there
do not appear to be reported convictions of banks or regulated
financial institutions.
1.11 How are criminal actions resolved or settled if not
through the judicial process? Are records of the fact
and terms of such settlements public?

Though the CrPC provides for the ‘compounding’ of certain offences
with consent of parties involved or with consent of the court, the
offence of money laundering under the PMLA cannot be compounded.
However, under the CrPC, the accused may apply for plea
bargaining, for PMLA offences punishable with up to seven years of
imprisonment.
Plea bargaining implies that, upon mutual
agreement between the victim, the accused and the prosecution, the
accused pleads guilty and the Court thereafter may impose a lenient
sentence. Plea bargaining is impermissible for the scheduled
offence relating to narcotics, since the same is punishable with 10
years’ imprisonment. Also, plea bargaining is unavailable for socioeconomic offences and it is quite possible that the government may,
in the future, notify the offence of money-laundering as a socioeconomic offence owing to its very nature, rendering plea
bargaining impermissible, and address this obvious lacuna.

2 Anti-Money Laundering Regulatory/
Administrative Requirements and
Enforcement
2.1

What are the legal or administrative authorities for
imposing anti-money laundering requirements on
financial institutions and other businesses? Please
provide the details of such anti-money laundering
requirements.

Banks, financial institutions and intermediaries, and persons
carrying out any designated business or profession, are classified as
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reporting entities (“REs”) under the PMLA and their obligations are
primarily enshrined in Chapter IV of the PMLA. REs are, inter alia,
required to comply with the following obligations:

Further, regulators such as the RBI, SEBI and IRDAI monitor
compliance of REs with their sector-specific anti-money laundering
directions/guidelines.

(a)

maintain a record of all transactions, in such manner as to
enable it to reconstruct individual transactions for a period of
five years from the date of the transaction between the client
and the RE;

(b)

furnish information to the Financial Intelligence Unit – India
(“FIU-IND)”, with respect to, inter alia, suspicious
transactions, counterfeit currency transactions and all cash
transactions in excess of a certain value including a series of
interconnected transactions that may cumulatively amount to
a prescribed value, to the FIU-IND within such time as may
be prescribed, regardless of whether such transaction was
attempted or executed;

If the FIU-IND passes an order against a RE for non-compliance
with anti-money laundering obligations under Section 12 of PMLA,
such orders are publicly available on its website. It may be noted
that the FIU-IND may choose to redact information in such orders,
if it deems it fit. Moreover, orders issued by regulators for noncompliance with their sector-specific money laundering directives
and norms are also available on their respective websites.

(c)

verify the identity of its clients and the beneficial owner in
accordance with the customer due diligence (“CDD”)
requirements under Rule 9 of the PML Rules; and

(d)

maintain a record of documents reflecting the identity of its
clients and beneficial owners as well as correspondence and
account details pertaining to the client.

The PML Rules prescribe exhaustive requirements for REs to
establish and verify the identity of any client at the time of operating
an account or executing a transaction, including prescribing the
documents that the REs should seek from a client and maintain on
record. The PML Rules also stipulate that the procedures and
manner of maintenance of records may be prescribed by relevant
regulators such as the RBI, SEBI and IRDAI, pursuant to which
regulators have promulgated various directions and guidelines such
as the SEBI AML/CFT Guidelines and the RBI Directions.
2.2

Are there any anti-money laundering requirements
imposed by self-regulatory organisations or
professional associations?

2.6

The FIU-IND was established by the federal government as the
nodal agency for receiving, processing, analysing and disseminating
information relating to suspect financial transactions, and it reports
to the Economic Intelligence Council, chaired by Finance Minister,
India. The FIU-IND coordinates between national and international
intelligence and enforcement agencies and is a member of the
Egmont Group, a multi-national collective tasked with enhancing
cooperation amongst FIUs.
2.7

Are self-regulatory organisations or professional
associations responsible for anti-money laundering
compliance and enforcement against their members?

No, they are not.
2.4

2.8

Section 13 of the PMLA empowers the FIU-IND to impose fines
ranging from 10,000 rupees to 100,000 rupees on the RE,
Designated Director or its officers for their failure to discharge their
obligations pertaining to maintenance of records, reporting to the
FIU-IND and undertaking due diligence on their clients and
identifying beneficial ownership of clients, in accordance with
Chapter IV of the PMLA and relevant PML Rules.
2.9

Which government agencies/competent authorities
are responsible for examination for compliance and
enforcement of anti-money laundering requirements?
If so, are the criteria for examination publicly
available?

The FIU-IND was set up by the government of India in November
2004 and the Director of the FIU-IND has been vested with
exclusive powers under Section 13 of the PMLA to monitor REs
apropos compliance with anti-money laundering stipulations.

100

What are the maximum penalties for failure to comply
with the regulatory/administrative anti-money
laundering requirements and what failures are subject
to the penalty provisions?

Are there requirements only at national level?

Yes. Rules and regulations are laid down by the authorities at the
national level only (authorities such as those mentioned in the
answer to question 2.1). There are no additional requirements at the
state level. Further, requirements laid down are also monitored only
at the national level by FIU-IND, which is an independent national
level body reporting to the Economic Intelligence Council (“EIC”)
which is headed by the Finance Minister of the Central Government.
2.5

What is the applicable statute of limitations for
competent authorities to bring enforcement actions?

There is no limitation period under the PMLA for FIU-IND to bring
an enforcement action for non-compliance by REs.

There are no such requirements.
2.3

Is there a government Financial Intelligence Unit
(“FIU”) responsible for analysing information reported
by financial institutions and businesses subject to
anti-money laundering requirements?

WWW.ICLG.COM

What other types of sanction can be imposed on
individuals and legal entities besides monetary fines
and penalties?

Apart from imposing a monetary penalty, non-compliance with
Chapter IV of the PMLA by the RE may result in Director, FIUIND:
(a)
issuing a written warning;
(b)
directing such RE or Designated Director or any of its
employees, to comply with specific instructions; or
(c)
directing such RE or Designated Director or any of its
employees, to send reports at such interval as may be
prescribed on the measures taken by RE.
Furthermore, regulators such as the RBI are empowered to revoke
licences of REs under their respective jurisdictions for noncompliance with the directives/guidelines issued by them including
anti-money laundering obligations.

ICLG TO: ANTI-MONEY LAUNDERING 2019
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2.10 Are the penalties only administrative/civil? Are
violations of anti-money laundering obligations also
subject to criminal sanctions?

Yes, the FIU-IND may impose only administrative/civil penalties
upon REs for non-compliance with Chapter IV of the PMLA by the
RE.
2.11 What is the process for assessment and collection of
sanctions and appeal of administrative decisions? a)
Are all resolutions of penalty actions by competent
authorities public? b) Have financial institutions
challenged penalty assessments in judicial or
administrative proceedings?

India
chance for cash or kind, and includes such activities associated with
casinos; (ii) a Registrar or Sub-Registrar appointed under section 6 of
the Registration Act, 1908, as may be notified by the Central
Government; (iii) a real estate agent, as may be notified by the
Central Government; (iv) a dealer in precious metals, precious stones
and other high value goods, as may be notified by the Central
Government; (v) a person engaged in safekeeping and administration
of cash and liquid securities on behalf of other persons, as may be
notified by the Central Government; or (vi) a person carrying on such
other activities as the Central Government may, by notification, so
designate, from time to time.
Please refer to the answer to question 2.1 for understanding the
obligations imposed upon REs.
3.2

The FIU-IND is the competent authority for assessing the
compliance of REs and is also empowered to seek information from
REs to facilitate such assessment. The Director of FIU-IND may
impose penalties in accordance with Section 13 of the PMLA, if, it
determines that the RE has not honoured its requests for information
and/or not complied with the applicable monitoring requirements.
The decision of the FIU-IND in this regard may be appealed to the
Appellate Tribunal set up under the PMLA.
All orders by the FIU-IND and the Appellate Tribunal are available
on their respective websites.

3 Anti-Money Laundering Requirements
for Financial Institutions and Other
Designated Businesses
What financial institutions and other businesses are
subject to anti-money laundering requirements?
Describe which professional activities are subject to
such requirements and the obligations of the financial
institutions and other businesses.

Banks, financial institutions and intermediaries, and persons
carrying out any designated business or profession, are classified as
reporting entities under the PMLA.
The REs are defined as follows under the PMLA:
A “Banking company” means a banking company or a co-operative
bank to which the Banking Regulation Act, 1949 applies and
includes any bank or banking institution referred to in section 51 of
that Act.
A “financial institution” means a financial institution as defined in
clause (c) of section 45-I of the Reserve Bank of India Act, 1934 and
includes a chit fund company, a housing finance institution, an
authorised person, a payment system operator, a non-banking
financial company and the Department of Posts in the Government
of India.
An “intermediary” means: (i) a stock-broker, sub-broker, share
transfer agent, banker to an issue, trustee to a trust deed, registrar to
an issue, merchant banker, underwriter, portfolio manager,
investment adviser or any other intermediary associated with
securities market and registered under section 12 of the Securities
and Exchange Board of India Act, 1992; (ii) an association
recognised or registered under the Forward Contracts (Regulation)
Act, 1952 or any member of such association; (iii) intermediary
registered by the Pension Fund Regulatory and Development
Authority; or (iv) a recognised stock exchange referred to in clause
(f) of section 2 of the Securities Contracts (Regulation) Act, 1956.
A “person carrying on designated business or profession” would
include: (i) a person carrying on activities for playing games of

To what extent have anti-money laundering
requirements been applied to the cryptocurrency
industry?

RBI’s circular dated April 6, 2018 (“Circular”) banned all entities
regulated by RBI which include banks, financial institutions, nonbanking financial institutions, payment system providers, etc. from
dealing in, or facilitating any dealings in, cryptocurrencies. The
Supreme Court of India has been approached to urge the executive
wing to clarify the policy on legality of cryptocurrency in India,
including for the stated concern that cryptocurrency use is in, or
poses, violation of the PMLA. The constitutional validity of the
Circular has also been challenged. However, it may be noted that
non-compliance with the Circular has not been made a scheduled
(predicate) offence under the PMLA.
3.3

3.1

India
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Are certain financial institutions or designated
businesses required to maintain compliance
programmes? What are the required elements of the
programmes?

Record-keeping, monitoring and reporting of transactions (please
see the answer to question 3.4), customer identification and CDD
(please see the answer to question 3.7) are integral elements of a
compliance programme expected to be maintained by REs.
It must be noted that Rule 9(14) (ii) of PML Rules mandates REs to
implement a CDD Programme to determine the true identity of its
clients, incorporating requirements under Rule 9 of PML Rules and
guidelines issued by the relevant regulator under Rule 9(14)(i) of the
PML Rules to verify the client’s identity taking into consideration
the type of client, business relationship or nature and value of
transactions.
SEBI AML/CFT Guidelines require REs to adopt written
procedures, which shall, inter alia, include the following three
specific parameters which are related to the overall “Client Due
Diligence Process”:
(a)
Policy for acceptance of clients.
(b)
Procedure for identifying the clients.
(c)
Transaction monitoring and reporting especially Suspicious
Transactions Reporting (“STR”).
Similarly, the RBI Directions require REs to promulgate a KYC
policy duly approved by the Board of Directors of REs, which shall
include the following elements:
(a)
Customer Acceptance Policy;
(b)
Risk Management;
(c)
Customer Identification Procedures (“CIP”); and
(d)
Monitoring of Transactions.
Furthermore, pursuant to the PML Rules and guidelines/directions
by regulators, REs must appoint a principal officer who shall be
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responsible for ensuring compliance, monitoring transactions, and
sharing and reporting information as required by PMLA, including
rules thereunder and by relevant regulators (“Principal Officer”).
The Principal Officer is expected to be of a sufficiently senior
position and able to discharge its functions with independence and
authority.

6)

Also, REs are required to designate a director on the Board of the
Company or an equivalent position for other corporate structures to
ensure overall compliance with the obligations imposed under
Chapter IV of the PMLA and rules thereunder (“Designated
Director”). It may be noted that the Principal Officer cannot be
nominated as the ‘Designated Director’.

Furthermore, Rule 4 of the PML Rules mandates that records
pertaining to a transaction must contain all the necessary
information specified by a relevant regulator to permit
reconstruction of individual transactions, including the following
information:
1)
the nature of the transaction;
2)
the amount of the transaction and the currency in which it
was denominated;
3)
the date on which the transaction was conducted; and
4)
the parties to the transaction.

Further, as part of such compliance requirements, REs and their
directors, officers and employees (permanent and temporary) are
prohibited from informing the client of any reports of suspicious
transactions or related information being provided to the FIU-IND.
3.4

What are the requirements for recordkeeping or
reporting large currency transactions? When must
reports be filed and at what thresholds?

Pursuant to Rule 3 of the PML Rules, every RE is required to
maintain a record of all transactions, including:
1)

cash transactions in excess of 1 million rupees or its
equivalent in foreign currency;

2)

all series of cash transactions that are integrally connected to
each other and that have been valued below 1 million rupees
or its equivalent in foreign currency, where such series of
transactions have taken place within a month and the
aggregate value of such transactions exceeds 1 million
rupees;

3)

all transactions involving receipts by not-for-profit
organisations in excess of 1 million rupees or its equivalent in
foreign currency;

4)

all cash transactions where forged or counterfeit currency has
been used as genuine or where any forgery of a valuable
security or a document has taken place facilitating the
transactions;

5)

all ‘suspicious transactions’, including attempted
transactions, whether made in cash or not, made by way of:
a) deposits and credits, withdrawals into or from any
accounts by way of cheques, travellers’ cheques or
transfer from one account to another within the same RE
and any other mode in whatsoever name it is referred to;
b) credits or debits into or from any non-monetary accounts
such as demat accounts or security accounts, in any
currency, maintained with the RE;
c) money transfers or remittances in favour of clients or nonclients from India or abroad and to third-party
beneficiaries in India or abroad, including transactions on
its own account in any currency by any mode of money
transfer;
d) loans and advances including credit or loan substitutes,
investments and contingent liability by way of
subscription to debt instruments such as commercial paper,
certificates of deposit, preferential shares, debentures,
securitised participation, interbank participation or any
other investments in securities, purchase and negotiation
of bills, cheques and other instruments, foreign exchange
contracts, currency, interest rate and commodity and any
other derivatives, letters of credit, standby letters of credit,
guarantees, comfort letters, solvency certificates or any
other instrument for settlement or credit support; and
e) collection services in any currency by way of collection of
bills, cheques, instruments or any other mode of collection;
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7)

all cross-border wire transfers in excess of 500,000 rupees or
its equivalent in foreign currency where either the origin or
destination of fund is in India; or
all purchase and sale by any person of immovable property
valued at 5 million rupees or more that is registered by the
RE. (Collectively “Recorded Transactions”.)

The PML Rules stipulate that the procedures and manner of
maintenance of records, including records of transactions and
identity of clients, may be prescribed by relevant regulators such as
the RBI, SEBI and IRDAI, pursuant to which regulators have
promulgated various directions and guidelines such as the SEBI
AML/CFT Guidelines and the RBI Directions.
The Principal Officer is under an obligation to furnish information
relating to suspicious transactions to the FIU-IND no later than
seven working days on being satisfied that the transaction is
suspicious, and all other Recorded Transactions, apart from sale and
purchase of immovable property, are required to be reported by the
15th day of the succeeding month with information pertaining to sale
and purchase of immovable property being reported to the FIU-IND
every quarter by the 15th day of the month succeeding the quarter.
Furthermore, various regulators prescribe their own reporting
requirements.
3.5

Are there any requirements to report routinely
transactions other than large cash transactions? If so,
please describe the types of transactions, where
reports should be filed and at what thresholds, and
any exceptions.

There is no explicit requirement for routine reporting of transactions
apart from large cash/suspicious transactions being reported to FIUIND. Please refer to the answer to question 3.4.
3.6

Are there cross-border transactions reporting
requirements? Who is subject to the requirements
and what must be reported under what
circumstances?

Please refer to the answer to question 3.4 for details pertaining to the
same.
3.7

Describe the customer identification and due
diligence requirements for financial institutions and
other businesses subject to the anti-money
laundering requirements. Are there any special or
enhanced due diligence requirements for certain
types of customers?

Rule 9 of the PML Rules, inter alia, require that at the time of
commencement of an account-based relationship, a RE must
identify its clients, verify their identity as well as identify and verify
the beneficial owners of the client, if any and obtain information on
the purpose and intended nature of the business relationship. It may
be noted that the relevant regulator may, in certain situations, permit
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Further, there is an obligation on REs to exercise ongoing due
diligence with respect to the business relationship with every client
and closely examine transactions in order to ensure that they are
consistent with their knowledge of the client, his business and risk
profile and where necessary, source of funds.
Pursuant to Rule 9(14)(i) of the PML Rules, various regulators have
promulgated guidelines/directions for undertaking enhanced CDD
to verify the client’s identity.
As an example, the SEBI AML/CFT Guidelines recognise that
certain clients may be of a higher or lower risk category with entities
being required to undertake a risk assessment of the client
depending on the client’s background and location, type of business
relationship, nature, or volume of transaction, payment methods,
etc. The risk categorisation of customers into low, medium and high
risk determines the nature and extent of information and documents
required as part of the CDD process.
The SEBI AML/CFT Guidelines provides an illustrative list of
Clients of Special Category (“CSC”) which includes high-net-worth
clients, trust, charities, non-governmental organisations, closely held
companies, politically exposed persons (“PEP”), companies offering
foreign exchange offerings or clients from high-risk countries, such
as countries with suspect money laundering controls, unusual
banking secrecy, narcotics production, highly prevalent corruption or
countries reputed to be offshore financial centres and tax havens, non
face-to-face clients and clients with dubious reputation, etc. It may
be noted that additional requirements have been promulgated for
PEPs under the SEBI AML/CFT Guidelines.
3.8

Are financial institution accounts for foreign shell
banks (banks with no physical presence in the
countries where they are licensed and no effective
supervision) prohibited? Which types of financial
institutions are subject to the prohibition?

Transactions undertaken by designated persons subject to United
Nations’ Sanctions must be reported by REs along with the
suspicious transaction reports submitted to the FIU-IND in the
prescribed format.
3.10 Does the government maintain current and adequate
information about legal entities and their management
and ownership, i.e., corporate registries to assist
financial institutions with their anti-money laundering
customer due diligence responsibilities, including
obtaining current beneficial ownership information
about legal entity customers?

Yes, the Ministry of Corporate Affairs maintains a publicly
searchable corporate registry.
3.11 Is it a requirement that accurate information about
originators and beneficiaries be included in payment
orders for a funds transfer? Should such information
also be included in payment instructions to other
financial institutions?

RBI Directions mandate that all international wire transfers
including transactions using credit or debit card shall be
accompanied by accurate and meaningful originator information
such as name, address and account number or a unique reference
number, as prevalent in the country concerned in the absence of
account number. However, interbank transfers and settlements
wherein both the originator and beneficiary are banks or financial
institutions are exempt. Domestic wire transfers above 50,000
rupees and above shall be accompanied by originator information
such as name, address and account number. It may also be noted
that RBI Directions require the Beneficiary bank to report a
transaction lacking complete originator information to FIU-IND as
a suspicious transaction.
3.12 Is ownership of legal entities in the form of bearer
shares permitted?

No, Indian company law does not permit the use of bearer shares.

RBI Directions mandate that correspondent relationships shall not
be entered with a shell bank and correspondent banks shall not
permit their accounts to be used by shell banks.

3.13 Are there specific anti-money laundering
requirements applied to non-financial institution
businesses, e.g., currency reporting?

3.9

No, the reporting requirements for all businesses, including
financial institutions stem from Chapter IV of the PMLA.

What is the criteria for reporting suspicious activity?

The term ‘transaction’ has been defined under the PML Rules to
include deposits, withdrawal and exchange or transfer of funds in
whatever currency, whether in cash or by cheque, payment order or
other instruments or by electronic or other nonphysical means. Any
such transactions which:
(a)
give rise to a reasonable ground of suspicion that it may
involve proceeds of a scheduled offence;
(b)
appears to be made in circumstances of unusual or unjustified
complexity;
(c)
appears to have no economic rationale or bona fide purpose;
or
(d)

gives rise to a reasonable ground of suspicion that it may
involve financing of the activities relating to terrorism,

is to be reported as a suspicious transaction, as per the PML Rules.

India

the RE to complete the verification as soon as reasonably
practicable following the establishment of the relationship. In all
other cases, the RE must verify identity while carrying out:
i)
transactions of an amount equal to or exceeding 50,000
rupees whether conducted as a single transaction or several
transactions that appear to be connected; or
ii)
any international money transfer operations.

India

3.14 Are there anti-money laundering requirements
applicable to certain business sectors, such as
persons engaged in international trade or persons in
certain geographic areas such as free trade zones?

No, but Rule 9(13) of PML Rules requires REs to carry out risk
assessment to identify, assess and take effective measures to
mitigate its money laundering and terrorist financing risk for clients,
countries or geographic areas, and products, services, transactions
or delivery channels that is consistent with any national risk
assessment conducted by a body appointed by the Federal
Government. It may be noted that India initiated a national risk
assessment exercise in January 2016 to identify sectors which are
vulnerable to money laundering.
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4.1

If not outlined above, what additional anti-money
laundering measures are proposed or under
consideration?

The Fugitive Economic Offenders Act, 2018 (“FEO Act”) provides
for measures to deter FEOs from evading the process of law in India
by staying outside the jurisdiction of Indian courts. An FEO is any
individual against whom a warrant for arrest in relation to a Scheduled
Offence, as provided for in the FEO Act (“FEO-scheduled offence”)
has been issued by any Court in India, who has left India so as to avoid
criminal prosecution; or being abroad, refuses to return to India to
face criminal prosecution. The offence of money-laundering under
the PMLA is an FEO-scheduled offence. The proceeds of crime in
relation to the FEO-scheduled offence of money-laundering may be
attached or confiscated as per a separate regime provided under the
FEO Act, which are in addition to the PMLA itself.
4.2

Are there any significant ways in which the antimoney laundering regime of your country fails to
meet the recommendations of the Financial Action
Task Force (“FATF”)? What are the impediments to
compliance?

India is compliant with the recommendations of FATF. Please refer
to the answer to question 4.3.
4.3

Has your country’s anti-money laundering regime
been subject to evaluation by an outside organisation,
such as the FATF, regional FATFs, Council of Europe
(Moneyval) or IMF? If so, when was the last review?

India
Evaluation”) in 2009–10 to assess India’s compliance with the
40+9 recommendations of the FATF. Subsequent to the Mutual
Evaluation, India was placed under a regular follow up process, and
in FATF’s 8th follow-up report dated June 2013, it was concluded
that India had reached a satisfactory level of compliance with the
recommendations and India was placed out of the regular follow-up
process. India is slated to undergo another on-site mutual evaluation
by the FATF in November–December 2020.
4.4

Please provide information for how to obtain relevant
anti-money laundering laws, regulations,
administrative decrees and guidance from the
Internet. Are the materials publicly available in
English?

The framework of laws governing the anti-money laundering
regime is available on the website of FIU-IND and regulations
promulgated by regulators such as the RBI are available on their
respective websites.

Note
The authors of this article are Ms. Alina Arora who is a Corporate
Partner and Mr. Bharat Chugh who is a Disputes Partner Designate
at L&L Partners [formerly Luthra & Luthra Law Offices], New
Delhi, India. The views of the authors expressed in this article are
personal and do not necessarily reflect the views of the Firm. Please
note that this publication contains information in summary form and
is therefore intended for general guidance only. It is not intended to
be a substitute for detailed research or the exercise of professional
judgment. Neither the Firm nor any member of the Firm can accept
any responsibility for loss occasioned to any person acting or
refraining from action as a result of any material in this publication.

Pursuant to India’s application for membership with the FATF, India
was evaluated by FATF along with the Asia Pacific Group (“Mutual
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in the areas of Anti-corruption advisory, White Collar Crimes, Mergers
and Acquisitions (M&A), Joint Ventures, Corporate advisory,
Regulatory and Procurement advisory, Insurance and Private Equity.

Mr. Bharat Chugh graduated in law in 2011 and in 2013, at the age of
23, secured First Rank in the Delhi Judicial Service Examination and
joined as a Judge. In 2016, at the age of 27, he resigned from the
service and returned to the practice of law.

Alina has led complex multi-jurisdictional internal investigations
involving bribery, money laundering, accounting irregularities and
other such related issues. In this regard, she has been actively
engaged in providing advice relating to Indian anti-corruption laws
such as the Prevention of Corruption Act, the Foreign Contributions
Regulation Act, the Indian Penal Code as well as the Indian law
implications of foreign enactments such as the Foreign Corrupt
Practices Act and the UK Bribery Act. Further, she has considerable
experience in conducting compliance audits and has also overseen
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As a Partner Designate at L&L Partners, Bharat represents clients on
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Young Legal Professionals in India’ in 2017.
INBA recently awarded Bharat the Young Lawyer of the Year (Male)
Award in 2018.
Bharat has also served on various committees, including the Delhi
High Court Committee on Arbitration. He currently serves on the
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L&L Partners (formerly Luthra & Luthra Law Offices) is a leading full-service law firm, with a team of over 300 counsels including 73 partners, with
offices at New Delhi, Mumbai, Bengaluru and Hyderabad. As part of the White-Collar Crimes practice, the Firm regularly advises clients on legal
issues under Indian anti-corruption laws including the Prevention of Money Laundering Act, 2002, the Prevention of Corruption Act, 1988, along with
allied laws and regulatory frameworks. We possess significant expertise in advising clients on Indian implications of US FCPA, 1977 and UK Bribery
Act, 2010. The Firm has advised several high-profile multinational clients across sectors, including banking, financial services, insurance,
aerospace, defence, and alcohol, be it for, conducting internal investigations or white-collar defence.
Consistently ranked and globally recognised as leaders in the field, we adopt a forward-looking approach towards the practice of law, combining both
conventional practice areas & emerging sectors, setting benchmarks and the highest technical standards within the legal fraternity.
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